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Introduction

∙ On 30 January 2020, the DOH reported the first case of COVID-19 in 
the country. 

∙ On 07 March, the first local transmission was confirmed.
∙ On 17 March, President Duterte signed Proclamation No. 929 that 

placed the entire Philippines under a state of calamity.
∙ On 31 May, ECQ in Luzon ends and downgraded.
∙ Due to these remedies, businesses had suffered great loss of 

earnings and incurred additional costs.
∙ Adoption of flexible work arrangements to mitigate losses.



Labor Advisory No. 9, Series of 2020

 Flexible working arrangements are better alternatives than termination of services of the employees or total 
closure of the establishments. 

Reduction of 
Workhours and/or 

Workdays 

normal work hours or 
workdays per week are 

reduced.

Rotation of 
Workers 

employees are rotated 
or alternately provided 

work within the week.

Forced leave 

employees are required 
to go on leave for 

several days or weeks 
utilizing their leave 

credits, if there are any.

Work from home 

working remotely from 
the confines of the 
employees’ homes. 



1. Flexible Work Arrangements

Introduced in 2009 in response to the global financial crisis as a 
“coping mechanism and remedial measure” in alleviating the effects 
of the global financial crisis on a local level

These are alternative arrangements or schedules other than 
traditional or standard workhours, workdays, or workweeks.



Notification Requirement

Prior to its implementation, the 
employer shall notify the DOLE 
Regional Office which has jurisdiction 
over the workplace, of the adoption 
of any of the above FWA. 

(DOLE Department Advisory No. 2, Series of 
2009, Guidelines on the Adoption of Flexible 
Work Arrangements)

The implementation of FWA is not 
mandated and is voluntary since this is 
part of management prerogative. The 
employer and the employees have the 
autonomy to reach an agreement as long 
as it does not violate labor laws.

Management Prerogative



2. Alternative Work Arrangement

∙ Introduced by the Telecommuting Act or Work From Home Law of the 

Philippines

∙ Signed into law last 20 December 2018, it seeks to promote new and alternative 

avenues of working enabled by the latest communications technologies

∙ Telecommuting refers to a work arrangement that allows an employee in the 

private sector to work from an alternative workplace with the use of 

telecommunication and/or computer technologies



DOLE Department Order No. 202, Series of 2019 – 
IRR of the Telecommuting Act

∙ Telecommuting should be agreed upon between employer and employee.

∙ Minimum standards must be met and policies established which should include, 

among them, applicable code of conduct and performance evaluation and 

assessment, use and cost of equipment, conditions of employment, 

non-diminution of benefits. 

∙ Telecommuting employees are given the same treatment as comparable 

employees.



Employers and employees may agree voluntarily and in writing to:

Temporary Work Schemes such as:

• Transfer of employee to another branch;
• Assignment of employee to another function or position, in the same or another 

branch or outlet;
• Reduction of normal workdays or workhours;
• Job rotations;
• Partial closure of an establishment while some department or unit is continued; and
• Other schemes that is necessary or peculiar for the survival of a specific business or 

establishment.

3. Temporary Work Scheme
Labor Advisory No. 17, Series of 2020

Employment Preservation upon Resumption of Operations



• Employers and employee may agree to adjust employees’ wage and 
wage-related benefits as provided for in existing employment contract, 
company policy or collective bargaining agreement.

• The wage adjustment should not exceed six (6) months, or the period agreed 
upon in the CBA. After such period, they may review and renew their agreement.

• Employees who are separated from employment are entitled to the final pay.                   
(Labor Advisory No. 6, Series of 2020)



ISSUE: Can an employee be fired if he chooses not to work during the 
pandemic even with the alternative work schemes?

No, according to Labor Advisory No. 1 series of 2020.

Issued a day after the Taal Volcano in Batangas erupted

Reiterates the Labor Code provisions which state that private sector employers should suspend 
work for the safety and health of their employees during natural or man-made calamities.

No work no pay but leave credits may be applied.

If worked, no extra pay. 

Employees may not be forced to work during period of calamity and no sanctions if employees 
refuse to work. 

The worker has the right of refusal to work without threat or reprisal form the employer if, as 
determined by the DOLE, an imminent danger situation exists in the workplace that may result 
in illness, injury or death, and corrective actions to eliminate the danger have not been 
undertaken by the employer (RA 11058)



ISSUE: Can the services of an employee be terminated during the 
pandemic?

Yes, but only based on Just and Authorized causes under the Labor Code.



Just causes are based on 
acts attributable to an 
employee’s own wrongful 
actions or negligence.

• Serious misconduct; 
• Willful disobedience or insubordination;
• Gross and habitual neglect of duties;
• Fraud or willful breach of trust;
• Commission of a crime or offense;
• Analogous causes.



If despite implementation 
of these working 
arrangements, the 
company still incurred and 
will incur substantial losses, 
the company may opt to 
avail of the AUTHORIZED 
CAUSES under the Arts. 298 
and 299 Labor Code subject 
of Department Order No. 
147-15, IRR of Book VI 

• Installation of labor-saving devices; 
• Redundancy;
• Retrenchment;
• Closure or cessation of business 
operations:  
           1.   NOT due to serious business   
                  losses or financial reverses;  
  2.   DUE to serious business losses   

                  and financial reverses. 
• Disease 



Implementation Requirements 

30-day advance notice to DOLE

The employer is required to issue a 30-day advance notice to the DOLE Regional 
Office which has jurisdiction over the establishment. This is usually accomplished 
through the RKS Form 5.

30-day advance notice to employee

The 30-day advance notice to inform the employee the circumstances relating to 
his/her being separated from employment due to an authorized cause.



Common requisites applicable to the authorized causes 
under Article 298

1. Good faith in effecting the termination; 

2. The termination is of last resort;

3. Two (2) separate written notices are served on both the affected employees and the 
DOLE at least one (1) month prior to the intended date of termination; 

4. Separation pay; and

5. Fair and reasonable criteria in ascertaining what positions are to be affected by the 
termination (e.g. less preferred status, efficiency and seniority)

(Ocean East Agency, Corp. v. Lopez, G.R. No. 194410, [October 14, 2015]) 



1. REDUNDANCY

The additional requisites are as follows: 

1. Superfluous positions or services of employees; 

2. Positions or services are in excess of what is reasonably demanded by the actual 
requirements of the enterprise to operate in an economical and efficient manner; and 

3. Adequate proof of redundancy (e.g. new staffing pattern, feasibility studies/proposal, on 
the viability of the newly created positions, job description and the approval by the 
management of the restructuring)



2. RETRENCHMENT

The following are the additional requisites: 

1. The retrenchment is reasonably necessary and likely to prevent business losses; 

2. The losses, if already incurred, are not merely de minimis, but substantial, serious, actual 
and real, or if only expected, are reasonably imminent; 

3. The expected or actual losses must be proven by sufficient and convincing evidence; and 

4. The retrenchment must be in good faith for the advancement of its interest and not to 
defeat or circumvent the employees' right to security of tenure. 



“To prevent losses” means that retrenchment is authorized to be undertaken by 
the employer sometime before the losses anticipated are actually sustained or 
realized. Actual losses need not set in prior to retrenchment. 

(Lopez Sugar Corporation vs. Federation of Free Workers, G.R. Nos. 75700-01, August 30, 1990.)

Retrenchment may be effected even in the event only of imminent, impending, or 
expected losses. The employer need not wait for substantial losses to materialize 
before exercising ultimate and drastic option to prevent such losses.

 (Mendros vs Mitsubishi, G.R. No. 169780, February 16, 2009.)

Fundamental Principles in 
Retrenchment



In order to be justified, the termination of employment by reason of 
retrenchment must be due to business losses or reverses which are 

serious, actual and real.
 
Not every loss incurred or expected to be incurred by the employer will justify 
retrenchment, since, in the nature of things, the possibility of incurring losses is 
constantly present, in greater or lesser degree, in carrying on the business 
operations. 

(Edge Apparel Inc. vs. NLRC, G.R. No. 121314, February 12, 1998 .)

 

Fundamental Principles in 
Retrenchment



Redundancy         vs.        Retrenchment

• Service capability of the workforce is in 
excess of what is reasonably needed to 
meet the demands of the enterprise. 

• A redundant position is one rendered 
superfluous by any number of factors 

• e.g. over hiring of workers, decreased 
volume of business, dropping of a 
particular product line previously 
manufactured by the company, or 
phasing-out of a service activity previously 
undertaken by the business

• Used interchangeably with the term 
"lay-off." 

• Resorted to by management during 
periods of business recession, industrial 
depression, or seasonal fluctuations, or 
during lulls occasioned by lack of orders, 
shortage of materials, conversion of the 
plant for a new production program or the 
introduction of new methods or more 
efficient machinery, or of automation. 



Department Order No. 147-15, IRR of Book VI 

In cases of installation of labor-saving devices, redundancy and 
retrenchment, the "Last-In, First-Out Rule" shall apply except when 
an employee volunteers to be separated from employment. 



In cases of installation of labor-saving devices, redundancy and retrenchment, the 

"Last-In, First-Out Rule" shall apply except when an employee volunteers to be 
separated from employment. (IRR) 

Supreme Court



Temporary Retrenchment, Floating Status,or 
Temporary Lay-Off (Art. 301)

Bona Fide Suspension of business operations or undertaking must not exceed six 
(6) months. 

An employee who has been temporarily laid-off should be recalled to his former 
position or otherwise permanently retrenched after the lapse of six months. 
Failing this would be tantamount to illegal dismissal.

Without loss of seniority rights.

(Sebuguero vs. NLRC, G.R. No. 115394, September 27, 1995)



3. CLOSURE OR CESSATION OF BUSINESS OPERATIONS 

Closure involves two (2) situations: 

(a) When NOT due to serious business losses or financial reverses; or 

(b) When due to serious business losses or financial reverses.

It is only in the first that payment of separation pay is required. No such 
requirement is imposed in the second. 



Fundamental Principles in 
Closure or Cessation of Business Operations

Closure may be total or partial. Management may choose to close only a 
branch, a department, a plant, or a shop. 

Closure of department or section and hiring of workers supplied by 
independent contractor is valid. 

Relocation of business may amount to cessation of operations. 

Closure of business to merge or consolidate with another or to sell or 
dispose all of its assets, held valid. 

Audited financial statements necessary only in closure due to losses. 



Separation Pay

Cause Amount

       Installation of labor-saving devices At least one (1) month pay or at least one (1) month           
pay for every year of service, whichever is higher, a          
fraction of six (6) months service is considered as              
one (1) whole year.

       Redundancy, Retrenchment, Closure or  

       cessation of operations not due to 

       serious business losses or financial 

       reverses, or Disease

One (1) month pay or at least one-half (1/2) month           
pay for every year of service, whichever is higher, a        
fraction of six (6) months service is considered as one               
(1) whole year.

       Closure or cessation of operations due 

       to serious business losses or financial 

       reverses

 

No separation pay is required.



ISSUE: Are the twin-notice requirement in just causes and 
hearing applicable to authorized cause termination? 

No. Due process in authorized cause termination is deemed complied with 
upon the separate and simultaneous service of a written notice of the 
intended termination to both:

(1) the employee to be terminated; and 

(2) the appropriate DOLE Regional Office, at least one (1) month before the 
intended date of the termination specifying the ground/s and the undertaking 
to pay the separation pay.



4. DISEASE

Substantive requisites: 

(1) An employee has been found to be suffering from any disease; 

(2) His continued employment is prohibited by law or prejudicial to his 
health, as well as to the health of his co-employees; and 

(3) A competent public health authority issues a medical certificate that 
the disease is of such nature or at such a stage that it cannot be cured 
within a period of six (6) months even with proper medical treatment.



ISSUE: Can employees refuse to report to work during the 
COVID-19 quarantine?

Yes, employees can validly refuse to report to work during the Covid-19 quarantine 
without fear of being terminated.

"The worker has the right of refusal to work without threat or reprisal form the 
employer if, as determined by the DOLE, an imminent danger situation exists in the 
workplace that may result in illness, injury or death, and corrective actions to 
eliminate the danger have not been undertaken by the employer.“

(Republic Act No. 11058)



ISSUE: Are employers liable to pay the government 
contributions of employees during work stoppage?

No, during any work stoppage, the principle of “no work, no pay” applies. 

Hence, any member of Philhealth or SSS realizes no income in any given month, 
he/she shall not be required to pay his/her contributions for that month. 



ISSUE: Is it valid to terminate an employee who 
tested positive for Covid-19?

NO. If the disease or ailment, in this case Covid-19, can be cured within the period of six 
(6) months with proper medical treatment, the employer should not terminate the 
employee but merely ask him to take a leave of absence. 

The employer should reinstate him to his former position immediately upon the 
restoration of his normal health. 

The employee should be given the chance to present countervailing medical certificates. 

(Fuji Television Network, Inc. v. Arlene S. Espiritu, G.R. Nos. 204944-45, Dec. 03, 2014)



ISSUE: Is it valid to terminate an employee who refused 
to be tested for Covid-19 before returning to work?

Yes. In case the employee unreasonably refuses to submit to medical 
examination or treatment upon being requested to do so, the employer may 
terminate his services based on just causes, particularly, on the ground of 
insubordination or willful disobedience of lawful order. 



Final Note

The Covid-19 pandemic is an unprecedented crisis that is testing professional and 
personal relations around the world. 

It is the responsibility of each member of each organization to put in their utmost 
concern and maintain smooth employee relations. 

While certain concerns may initially slow down progress, steady and positive 
communication from all parties will help maintain everyone’s morale and keep 
employee relations intact as the world moves through this challenge. 
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